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Memorandum 
 
April 12, 2018 
 
To:  Sponsor Members (Annual Meeting – 2018) 
From:  General Manager 
 
Re: Incorporation as a Not-for-Profit and related Articles of Incorporation and By-Law No. 1 
 
Sponsor Members are being asked to 1) approve the proposal to incorporate; and 2) approve 
the related draft articles of incorporation and new RABC By-Law No. 1.  
 
 
Recommendation Number 1 - Incorporation 
It is recommended that the RABC should move forward to become incorporated as a federal 
not-for-profit.  
 
Incorporating will give the RABC its own legal status as an entity; provide the RABC with the 
capacity and power to enter into contracts; protect members and the General Manager (and 
other staff) from liability arising from any debts or obligations of the RABC; modernize the RABC 
by-laws to be in keeping with modern comprehensive governance practices; and provide for 
continuation of the RABC as an entity until formally dissolved. 
 
All assets of the current RABC will be transferred to the incorporated entity. 
 
Background 
RABC originated in 1944, however it has never incorporated as a not-for-profit. Canada 
Revenue Agency recognizes RABC as a not-for-profit organization under the Income Tax Act. 
 
There is no legal obligation to incorporate. RABC is not acting unlawfully. However, there are 
compelling reasons to do so. 
 
The Canada Not-for-profit Corporations Act came into effect in October 2014. Discussions have 
occurred since 2014 about incorporation under what was then the New Not for Profit Act. This 
past year, the President, General Manager has worked with the Executive Committee and 
outside counsel to better understand the advantages and disadvantages of incorporation. 
 
In March of 2018, the Executive Committee decided to recommend to the General Council that 
1) RABC should proceed to incorporate during the fiscal year 2018/19; and 2) that a new By-Law 
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be approved that meets the requirements of the Canada Not-for-profit Corporations Act, while 
maintaining appropriate traditional elements of the current RABC Constitution and By-Law.  
 
In May 2017, at a Strategic Planning/Blue Sky Meeting, the issue of incorporation was raised 
again and a letter from legal counsel, Richard Bridge, tabled, which outlined advantages and 
disadvantages of incorporating. There was a lengthy discussion with the majority of members 
expressing concern and stating no support to incorporate. It was strongly suggested at one 
point that Dave Farnes and Susan Winter speak to Stephen Acker. One of the comments stated 
that has been repeated a number of times from different people is that they did not perceive 
that there was a compelling reason given to incorporate. Stephen Acker (now retired), 
concurred with the opinion of Richard Bridge. 
 
The RABC situation has been discussed with two different legal counsels and both have 
recommended that RABC to become incorporated as soon as possible. They explained that our 
collective actions are those of volunteers, and we are not sheltered by a corporation. 
 
It is acknowledged that RABC had worked well for many years without issue. While the Board 
has a Constitution and By-Laws in place, the documents would have no standing in law and 
could not protect against liabilities. It is also recognized that RABC had been operating with 
good principles and rules in place but it was questionable that these carried weight in law 
because clearly RABC had no legal status at all.  
 
We are most concerned about potential liabilities arising from not being incorporated. For 
example, while the RABC for many years had annually purchased Director and Liability 
insurance, it is not clear that the insurance could ever be used or paid out because RABC is not 
incorporated and has no legal status. 
 
As for contracts, counsel has explained that someone cannot sign for RABC since it is not an 
entity. The signatory is assuming personal liability for the obligation (or assuming it on behalf of 
her own company).  
 
The following outlines the advantages and disadvantages of incorporation for a not for profit 
(as provided by one counsel). 

 Advantages Disadvantages 
Legal Status Incorporation gives a clear and 

irrefutable legal status, 
separate and distinct from its 
members. It has legal standing, 
rights, powers, capacities and 
privileges of a “natural person” 
as set out in governing 
legislation. 
 

No incorporation means no 
legal status. There is no 
standing in law, rights or 
powers. 
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Clear Powers and Authorities “Natural person” powers are 
fundamental powers in 
governing legislation and 
include the clear capacity and 
power to enter into contracts, 
borrow money, purchase 
property and commence legal 
action. 
 

Fundamental powers are in 
doubt or expressly denied by 
legislation. 
 
Question: Who is ultimately 
legally responsible for 
commitments and debts of the 
organization?  
 

Member Liability With incorporation, it is clear 
that members are not liable for 
debts and obligations of the 
organization itself. The risk to 
members is limited, by 
legislation, and all they risk is 
the amount that they pay in 
membership dues. This 
protection applies to 
contractual debts, taxes, fines, 
penalties, judgment arising 
from civil actions, for example, 
personal injury. 
 
 
 

No incorporation means that 
this clear limitation of liability 
does not apply. There is 
potential for a third party who 
is harmed by the organization 
e.g. breach of contract, injured 
while attending a meeting can 
sue the organization for 
compensation for losses or 
harm.  
 
This exposure to risk includes 
problems arising from the 
actions of other members and 
agents acting on behalf of the 
unincorporated organization.  

Governance Certainty and 
Legislative Limitations 

Incorporating under the Canada 
Not for profit Corporations Act 
clarifies comprehensive 
governance principles and 
mechanisms in the Act and 
regulations. This clarity includes 
all aspects of governance 
including: the role of directors, 
the rights of members, 
accountability, procedural 
requirements, record keeping, 
reporting obligations, 
dissolution, etc 
 
 

The NFP Act sets out 
regulations that limit, 
complicate or prevent some 
governance that an 
organization might want such as 
the election of directors rather 
than appointment. 
 

Succession/Dissolution Incorporation ensures that the 
organization continues as a 
legal entity until it is formally 
dissolved in accordance with 
governing legislation. 
 

Unincorporated entities lack 
this legal framework and often 
have no rules or principles in 
place about what happened if 
there is dissolution. 
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Cost Incorporation for a not for 

profit is generally around $2000 
for legal with additional 
disbursement costs for filing, 
etc. Costs will be determined 
for legal work on the 
complexity of the organization. 
 

 

 
Summary and Pros and Cons: 
Legal advice from the second counsel consulted was to incorporate as soon as possible and 
then register as lobbyists.  

 Pros Cons 
Legal Status Provides RABC with a definite 

legal status 
 

none 

Clear Powers and Authorities Once incorporated, RABC would 
have clear and fundamental 
powers in governing legislation 
such as the capacity to enter 
into contracts 
 
  

Who is ultimately legally 
responsible for commitments 
and debts of the organization? 
 
For example, with RABC being 
unincorporated, who is legally 
responsible to enter into and 
sign a legally binding contract 
with the Government of Canada 
and ensure that the conditions 
in the contract are fulfilled? 
 
To agree in a legal contract to 
fulfill conditions and then not 
do so would be a breach of that 
contract. The consequences of 
the breach would depend on 
the terms of the contract. 
 

Member Liability Protects RABC members 
because with incorporation it is 
clear that members are not 
liable for debts and obligations 
of the organization itself. The 
risk to members is limited, by 
legislation, and all they risk is 
the amount that they pay in 
membership dues.  
 

No incorporation means that 
clear limitations of liability do 
not apply.  
 
RABC members are liable for 
debts and obligations of the 
organization itself. The risk to 
members is not limited and 
includes: contractual debts, 
taxes, fines, penalties, judgment 
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This protection applies to 
contractual debts, taxes, fines, 
penalties, judgment arising 
from civil actions, for example, 
personal injury. 
 
This does not allow a RABC 
member to behave negligently 
as a volunteer or committee 
member. But it does protect the 
RABC member from the debts 
and liabilities the member did 
not cause. 
 

arising from civil actions, for 
example, personal injury. 
 
This exposure to risk also 
includes problems arising from 
the actions of other members 
and agents acting on behalf of 
the unincorporated 
organization e.g. committee or 
working group members.  
 
It is impossible to say with 
certainty how this exposure to 
risk may play out in the event of 
a serious problem for RABC. It 
could vary considerably based 
on the specific facts of the 
problem. The understanding is 
that a member of an 
incorporated organization is 
protected by the concept of 
limited liability, but a member 
of an unincorporated 
organization is not.  
 
 

Director and Liability Insurance Director & Officer Liability 
Insurance purchased by an 
incorporated not for profit 
organization protects directors, 
officers, members and 
volunteers.  
 

With RABC being 
unincorporated, a grey area 
exists on D & O – does the 
insurer know that RABC is 
unincorporated? Was the policy 
written to cover D & O for an 
unincorporated organization in 
whole or part or at all?  
 
When it comes to directors, it is 
possible for directors of an 
incorporated organization to be 
sued for negligence or other 
civil wrongs. The same is true 
for directors of unincorporated 
organizations.  
 
Directors of both incorporated 
an unincorporated entities can 
also be held personally liable for 
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breaches of legislation, (Income 
Tax Act, CPP, EI, Environmental 
legislation, etc.).  
 
It is understood that the key 
difference is that the legal 
duties and standards of 
directors of incorporated 
entities are set out very clearly 
in the not for profit legislation.  
 
The potential liability of 
directors of unincorporated 
entities is much less clear.    
 

Governance Certainty and 
Legislative Limitations 

The NFP sets out 
comprehensive governance 
principles and mechanisms, 
which will help RABC avoid or 
resolve governance issues. 

RABC would need to revise its 
existing By-Laws and 
Constitution in accordance with 
the Act.  
 
For example, the NFP and its 
regulations require that 
Directors or those on a Board or 
Executive Committee be 
elected. RABC would need to 
decide how to handle its current 
way of “appointing” Chairs to 
the Executive Committee.  
 

Costs Costs usually are not onerous. 
Cost are generally quoted as 
being $2000 for legal with 
additional disbursement costs 
such as Nuans search, filing 
$200, etc. if all goes smoothly, 
cost would be around $2500. 
 
Annual filings are $20 online 
and $40 by mail. 
 
RABC has By-Laws and a 
Constitution which means that 
that is not starting from nothing 
that should save time, money 
and effort. 
 

RABC will need to revise its By-
Laws and Constitution. There 
will need to be some areas 
addressed differently than they 
currently are now to be in 
compliance with the Act and its 
regulations. This should not be 
complicated but will depend on 
the actions, perceptions and 
wishes of the RABC as it 
proceeds to revise its 
procedures and may or may not 
involve additional legal costs for 
advice or resolution.  
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Recommendation Number 2 – Approval of the Articles of Incorporation and By-Law No. 1 
It is recommended that the proposed Articles of Incorporation and By-Law No. 1. These 
documents are included, in their entirety, as part of the AGM package. 
 
Articles of Incorporation 
It is important to understand that the Articles of Incorporation are a standard form provided by 
Government. It is recommended that the minimum/maximum number of Directors of the 
Incorporation be set at 3 to 13. As prescribed in By-Law No. 1, a Nominating Committee will 
continue to propose a slate of Directors for election at the Annual Meeting, however the 
number of Directors must fall wishing the range (3 to 13).  
 
It is expected that the President of RABC, as elected during the Annual Meeting 2018, will sign 
the declaration (box 9) on the Articles of Incorporation. Only one Director need sign the 
declaration. The full slate of Directors and Officers, as elected at the Annual Meeting 2018, will 
become the officers of the Incorporation and will continue as such until the Annual Meeting in 
2019 (excepting any resignation or removal as contemplated in the By-Law). 
 
 
By-Law No. 1 
It is important to understand that By-Law No. 1 largely incorporates language taken from our 
existing Constitution and By-law. This language includes how we define eligible sponsor 
members. In order to assure continuity of membership of the current sponsor members of 
RABC, By-Law No. 1 includes a provision to grandfather existing members. These grandfathered 
members continue to be subject to the requirements of the by-law, including paying dues and 
being a member in good standing. 
 
In order to provide an opportunity for participation by organizations that do not qualify or do 
not wish to become sponsor members of RABC, By-Law No. 1 establishes “Associates of RABC”. 
Associates of RABC are not members and, as such, do not receive a vote. Associates can, 
however, be granted certain benefits as established by the RABC Executive Committee in return 
for payment of a fee (again as determined by the Executive Committee).  
 
The reason for establishing “Associates of RABC”, is to allow paid participation by some 
organizations that are not best-suited to become sponsor members. This past year, the Board 
has received requests from non-Canadian associations to join as sponsor members. While there 
is flexibility in By-Law No. 1 for non-Canadian associations to join as sponsor members, the 
Executive Committee believes it would be prudent to avoid allowing non-Canadian 
organizations to become Sponsor Members. It may be desirable to have these organizations 
participate in certain consultations or activities of the Board, without providing them with 
member status.  
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Following approval of By-Law No 1, the Executive Committee will develop a policy that outlines 
the benefits and obligations (including fees) of Associates of RABC. Any application to become 
an Associate of RABC must be approved by the Executive Committee. Any application to 
become a Sponsor Member, must be approved by the General Council (as it is today). 
 
This concludes the memo regarding incorporation and By-Law No. 1. 


